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I. INTRODUCTION
Historically, the government has maintained its distance from the
religious practices of “We the People.” This is consistent with the
First Amendment of our Constitution, and has allowed for religious
groups to pursue these practices uninhibited by government
involvement. One aspect of this hands-off policy can be found in our
federal tax system. The Internal Revenue Service (IRS) requires
organizations seeking tax-exempt status as 501(c)(3)s, or charitable
organizations, to file a Form 1023.1 The IRS further requires those
organizations categorized as 501(c)(3)s, to file a Form 990.2 The
Form 990 is an annual return, which makes known to the public, and
more specifically donors, the highest paid officers, directors, trustees,
or individuals in the organization, as well as their respective yearly
salary figures.3
The federal government, through the IRS, has not required the
same filing processes for churches and religious organizations that it
has imposed on other public charities and private foundations.
Churches and religious organizations are automatically regarded as
tax-exempt entities; therefore, there is no requirement for them to file
a Form 1023 in order to apply for tax exemption.4 Furthermore, the

* Sophia Benavides is a student at Pepperdine University School of Law. She
received her Bachelor of Arts in Communication at Lee University. Her interest in
the intersection of the non-profit sector and law stems largely from her upbringing
in the Assemblies of God denomination, and later legal internship with CRU,
Campus Crusade for Christ.
1
Application for Recognition of Exemption, INTERNAL REVENUE SERV,
http://www.irs.gov/Charities-&-Non-Profits/Application-for-Recognition-ofExemption (last visited Oct. 17, 2014).
2
Which forms do exempt organizations file? INTERNAL REVENUE SERV.,
http://www.irs.gov/Charities-&-Non-Profits/Form-990-Series-Which-Forms-DoExempt-Organizations-File%3F-(Filing-Phase-In) (last visited Oct. 17, 2014).
3
Form
990,
Part
V,
GUIDESTAR,
http://www.guidestar.org/rxa/news/articles/2001-older/understanding-the-irs-form990.aspx (last visited Oct. 18, 2014).
4
Organizations Not Required to File Form 1023, INTERNAL REVENUE SERV.,
http://www.irs.gov/Charities-&-Non-Profits/Charitable-
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federal government does not require churches and religious
organizations to file an annual return, the Form 990.5
Many churches do choose to voluntarily file a Form 1023 in order
to receive formal recognition as a tax-exempt entity.6 Filing the
Form 1023 can be beneficial to churches and religious organizations
because an IRS determination letter provides a safeguard.7 This
safeguard is an assurance to both the donors and the church or
religious organization.8 Determination letters by the IRS make clear
“that a church is recognized as exempt from taxation and is eligible
to receive tax-deductible contributions.”9 However, a majority of
churches and religious organizations have some means of
accountability in their functioning, with only a minority leaving
contributors in the dark.10
Part I of this comment will explore the foundations of the First
Amendment, as the Constitution is a framework on which the United
Organizations/Organizations-Not-Required-to-File-Form-1023 (last visited Oct. 18,
2014).
5
Filing
Requirements,
INTERNAL
REVENUE
SERV.,
http://www.irs.gov/Charities-&-Non-Profits/Churches-&-ReligiousOrganizations/Filing-Requirements (last visited Oct. 18, 2014).
6
INTERNAL REVENUE SERV., PUBL’N NO. 1828, Tax Guide for Churches &
Religious Organizations (last visited August, 2015).
7
Churches, Integrated Auxiliaries, and Conventions or Ass’ns of Churches,
INTERNAL REVENUE SERV., http://www.irs.gov/Charities-&-Non-Profits/Churches,Integrated-Auxiliaries,-and-Conventions-or-Associations-of-Churches (last visited
Oct. 18, 2014). A determination letter, certifying tax-exempt status, protects
churches and religious organization from a situation in which the IRS could later
claim that they are actually not tax-exempt. Id.
8
Id.
9
Id.
10
Memorandum from Theresa Pattara & Sean Barnett on Review of MediaBased Ministries, to Chuck Grassley, U. S. Sen. for Iowa, former chairman of the
Senate Finance Committee 3 (Jan. 6, 2011) (on file with the United States
Committee on Finance) [hereinafter Memorandum from Theresa Pattara]
http://www.finance.senate.gov/imo/media/doc/SFC%20Staff%20Memo%20to%20
Grassley%20re%20Ministries%2001-06-11%20FINAL.pdf. “While the majority
of churches and religious organizations operate with policies and procedures that
make them accountable to their members, it is the small minority that don’t that are
subject to scrutiny by the members and the public, including the press. These
outliers present tax policy issues for consideration.” Id.
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States continues to rest. An examination of the events contributing
and leading to the drafting of the Constitution will illuminate the
rationale behind the tenets put forth by the Founding Fathers. More
specifically, this comment will devote emphasis to the Founding
Fathers’ objectives regarding the state in relation to religion. This
emphasis will provide insight into the perspective of the Founders at
the time of drafting the First Amendment. Furthermore, this section
will illustrate how the separation of church and state has been
maintained from the time that this concept was first promulgated by
the Constitution. The scope of this comment will focus on the
separation of church and state, specifically with respect to federal
taxation.
Part II of this comment will refute the position taken by Senator
Grassley’s memorandum regarding the exemption of churches by
looking at how the government has historically approached the
taxation of churches and religious organizations. It will also discuss
the important role that commissions and councils have played in the
accountability of churches and religious organizations in terms of
federal taxation. This comment will specifically reference the
inception and functions of the Evangelical Council for Financial
Accountability, as well as the Commission on Accountability and
Policy for Religious Organizations that followed, in response to
Senator Grassley’s memorandum.
Part III of this comment will enumerate the ways in which the
Internal Revenue service may audit churches and religious
organizations. By this enumeration, and by indicating the relative
ease with which the Internal Revenue Service can examine the
religious community, this article will establish that the current filing
regulations concerning churches and religious organizations are
adequate. Furthermore, this enumeration will illuminate how the
implementation of additional federal tax regulations would threaten
to interfere with the free, unhindered exercise of religion.
Part IV of this comment will propose an alternative means of
regulating churches and religious organizations. While this comment
argues for the status quo in terms of the official respective filings of
Forms 990 and 1023, it concedes that perhaps there is a middle
ground that can be created, allowing for the oversight of church and
religious organizations by an entity other than the federal
government. This comment will suggest that an administrative
framework be provided to councils or commissions that already
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monitor the religious community, thus allowing the unhindered
exercise of religion, and the government to remain free of
entanglement. This comment concludes by considering the impact of
the proposed regulations.
II. Historical Underpinnings
Unsurprisingly, the current policies of our government are rooted
in the principles intended and established by the founders of this
country.
Our Supreme Court Justices regularly dissect the
Constitutional intent of our Founding Fathers in a myriad of contexts.
The Justices glean what they can of the Founders’ intent, by means of
historical, textual, structural, doctrinal, ethical, and prudential
analyses.11 A hallmark of the principles set forth by the Founders has
been an unwillingness to interfere with the exercise of religion.
While banning the establishment of an official religion was one
aspect of this noninterference, the Founders went even further,
“[r]egarding religion as a natural right that the governed never
surrendered to government, they prohibited any interference in
citizens' rights to the free exercise of religion.”12 This distinct stance
taken by the Founders was the product of contemplation,
deliberation, and much debate.13
Consequently, the tenets first established by the Founding Fathers
in the Constitution have stood the test of more than 200 years.14 The
time and debate spent on this influential document, that we continue
to reference in the present, was not in vain. The complex, everchanging issues that arise in our modern society still rely on the spirit
and intent of our Constitution for guidance.

11

Government Printing Office, Cong. Research Serv., Constitution Annotated:
Article III Limitations on the Exercise of Judicial Review 765.
12
Frank Lambert, The Founding Fathers And The Place Of Religion In
America, 3 (2003).
13
Constitution of the United States, THE CHARTERS OF FREEDOM,
http://www.archives.gov/exhibits/charters/constitution.html (last visited Feb. 6,
2015).
14
Constitution of the United States, THE CHARTERS OF FREEDOM,
http://www.archives.gov/exhibits/charters/constitution.html (last visited Feb. 6,
2015).
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The First Amendment of the Constitution states that “[c]ongress
shall make no law respecting an establishment of religion, or
TheConstitution,
prohibiting the free exercise thereof . . . .”15
through the First Amendment, clearly dictates the neutral role to be
played by the government in relation to religion. However, to
illustrate the full picture, and for the purposes of this comment, it is
necessary to consider why the Founding Fathers chose this position
of neutrality. In deciphering the intent and reasoning of those who
penned the Constitution, it is helpful to examine the religious
concerns of their time.
The Constitution was drafted in the summer of 1787.16 This was
inevitable, as the years leading up to the Constitutional Convention
were marked by newly declared “Americans’” continued and tangible
desire for change.17 Just twelve years prior colonists proclaimed
their freedom from the stifling grip of the British monarchy, in the
Declaration of Independence.18 This declaration was a significant
and decidedly momentous step, as Americans yearned for further
change.19
“Everywhere, it seems, free Americans seized the
revolutionary moment to throw off the traditional shackles that
thwarted their desire for self-determination, whether in political or in
economic endeavors. Americans also sought a revolution in
religion.”20

15

Bill of Rights, THE CHARTERS OF FREEDOM, (last visited Feb. 6, 2015)
http://www.archives.gov/exhibits/ charters/bill_of_rights_transcript.html.
16
The Constitution of the United States, supra note 13. The end of the Seven
Years’ War in 1763 marked a development in British North America. Up to that
time, colonists had profited from the “British imperial system,” while incurring
relatively little cost. However, that all changed due to an overwhelming war debt
owed to the British after the war. The enforcement of British policy in the North
America due to this debt manifested in tax laws, the reform of colonial
administration, and the placement of troops —all of these things contributing to
“strained and acrimonious” dealings between the British and the Americans. The
American
Revolution,
1763-1783,
LIBRARY
OF
CONGRESS,
http://www.loc.gov/teachers/classroommaterials/presentationsandactivities/presenta
tions/timeline/amrev/ (last visited Feb. 6, 2015).
17
LAMBERT, supra note 12, at 207.
18
Id.
19
Id.
20
Id.
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The revolution sought by the people on the eve of the drafting of
the Constitution was due in part to the taxes imposed upon them.21
Churches that received support from their “nursing fathers” before
the signing of the Declaration of Independence were successful in
arguing for mandated religious taxes in some states.22
These
mandated religious taxes took the
form of “general assessment schemes” in the states in which they
were implemented, with citizens being required to pay their share of
taxes to a church of their choosing.23 However, not every state was
so willing to be subject to these “general assessment schemes;” two
important and influential states in the debate over the financial
support of religion being Massachusetts and
Virginia.24 The reality of religious taxes was not the only aspect
of the “church-state debate” at issue for those in opposition.25 Some
were wary due to continuous persecution.26 With the memory of
previous religious persecution in England in the not-so-distant past,
many religious sects of Christianity in newly “freed” America faced

21

Id.
Religion and the Founding of the American Republic, LIBRARY OF
CONGRESS, http://www.loc.gov/exhibits/ religion/rel05.html (last visited Feb. 6,
2015). The civil authorities of the states that had once received “exclusive state
patronage” throughout the colonial years, were now being called to serve as
“nursing fathers,” by establishing legislation that mandated public tax support of
churches. JAMES H. HUTSON, FORGOTTEN FEATURES OF THE FOUNDING: THE
RECOVERY OF RELIGIOUS THEMES IN THE EARLY AMERICAN REPUBLIC, 56-57
(2003). Initially, the “nursing fathers” were those state benefactors who had
supported Anglicans and Congregationalists prior to the promulgation of the
Declaration of Independence. Religion and the Founding of the American
Republic, supra note 22.
23
Religion and the Founding of the American Republic, supra note 22. The
concept of “general assessment schemes” developed out of the legislature’s
realization that the newly independent people of America would not stand for the
monopoly of a single religious sect in collection of public support. Id.
24
Id. Massachusetts experienced a great deal of debate on the issue in drafting
its own state constitution in the late 1770s, with authorities of the state declaring a
“general religious tax,” located in Article Three, to be adopted along with the rest
of the Constitution in 1780. Id.
25
Id.
26
Id.
22
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persecution as well.27 Religious leaders in Virginia faced physical
abuse at the hands of those who supported the Church of England.28
These supporters were “[s]ometimes acting as vigilantes but often
operating in tandem with local authorities.”29
Virginia, being the home state of James Madison,30
understandably served as an early battlefield for this debate, which
would persist until its inevitable address in the U.S.
Constitution.31 James Madison saw the heightening tensions that
ensued as result of the religious tax, and the persecution of the
Baptists, as an opportunity to expound on the debate, making his
views against government involvement with religion known in his
Memorial and Remonstrance Against Religious Assessments in
1785.32 James Madison’s “petition” of sorts33 directly led to the

27

Religion and the Founding of the American Republic, LIBRARY OF
CONGRESS, http://www.loc.gov/exhibits/ religion/rel05.html (last visited Feb. 6,
2015).
28
Religion and the Founding of the American Republic, supra note 27.
29
Id. Presbyterians—and to an even greater degree, Baptists—were the
victims of physical violence, with Church of England sympathizers subjecting
ministers to lashings by horsewhip. Id.
30
James Madison Biography, BIO., http://www.biography.com/people/jamesmadison-9394965#synopsis (last visited Feb. 6, 2015).
31
Religion and the Founding of the American Republic, supra note 22. Two
arguments persisted in Massachusetts and Virginia in the case against the “churchstate” argument: it was thought religion was corrupted through government
support, as well as the argument that involvement with the government would
infringe the natural and civil rights of the people. “[T]he Petition to the Virginia
General Assembly] also presented the Baptist reading of history, namely, that the
state ruined, rather than helped, religion by supporting it.” Id.
32
Memorial and Remonstrance Against Religious Assessments, NAT’L
ARCHIVES:
FOUNDERS
ONLINE,
(Feb.
7,
2015,
5:06
PM),
http://founders.archives.gov/documents/Madison/01-08-02-0163. James Madison
would later write to Edward Everett in March of 1823, about his views on the
separation of church and state:
The settled opinion here is that religion is
essentially distinct from Civil Govt. and
exempt from its cognizance; that a connexion
between them is injurious to both; that there are
causes in the human breast, which ensure that
perpetuity of religion without the adid of the
law . . . [T]he law is not necessary to the
support of religion.
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creation of the Virginia Statute for Establishing Religious Freedom in
1786.34 While the Virginia Statute for Establishing Religious
Freedom was particular to the state of Virginia, its impact was felt in
the support it garnered,35 and ultimately the inspiration it breathed
into the First Amendment of the U.S. Constitution.36
The debate was indeed put to rest at the Constitutional
Convention with the U.S. Constitution mandating that the federal
government was not to establish a single religion, nor were the
people responsible for the financial support of the religious
community.37 At this time, the definitive conclusion was to do away
with the “lines [that] blurred between religious and civil authority.”38
Many of the Founders and those prominent members of the major
sects of Christianity, in this early period, resolved that it was in the
best interest of the country to refrain from commingling state and
church matters.39
Unsurprisingly, the Founding Fathers drew largely on the
example of England regarding the government’s role and treatment
of charitable organizations; charitable activities often being an

What God has Put Asunder, https://www.au.org/files/pdf_documents/whatgod-has-put-asunder.pdf.
33
Melvin I. Urofsky, Madison’s Remonstrance (1785), US CIVIL LIBERTIES
(Feb. 7, 2015, 6:05 PM), http://uscivilliberties.org/historical-overview/4083madisons-remonstrance-1785.html. James Madison’s Memorial and Remonstrance
Against Religious Assessments was in “[O]pposition to a bill that would have
provided state tax monies for clergy salaries.” Id. “James Madison denies to ‘the
Civil Magistrate’ any power over religion because ‘Religious truth’ and ‘the means
of salvation’ are beyond the concerns of the state.” Memorial and Remonstrance
Against Religious Assessments, supra note 32.
34
John Ragosta, Virginia Statue for Establishing Religious Freedom (1786),
ENCYCLOPEDIA VIRGINIA (Feb. 7, 2015) (unpublished entry in Encyc. Virginia),
http://www.encyclopediavirginia.org/Virginia_Statute_for_Establishing_Religious
_Freedom_1786.
35
Urofsky, supra note 33.
36
Ragosta, supra note 34.
37
Religion and the Founding of the American Republic, supra note 22.
38
Religion in Early Virginia, HISTORY (Feb. 7, 2015, 6:35 PM),
http://www.history.org/almanack/life/religion/religionva.cfm.
39
Ragosta, supra note 34.
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important aspect of most churches and religious organizations.40 In
England, the Statute of Charitable Uses was enacted in 1601.41
Although this statute did not mention churches or religion, around
1639 “the phrase ‘religious uses’ came to describe one type of
charitable purpose, and later it ‘comprise[d] one of the four principal
divisions of charity in English law.’”42
It should be noted, however, that England did have an established
religion.43
For those churches and clergy belonging to the
established religion, the tax relief allotted was more significant.44
These crown-blessed churches where considered “agenc[ies] of the
state, and as such, [were] regulated by, and intended to serve, the
state.”45 Therefore, while the Founding Fathers of the United States
undeniably garnered some of their ideas from English tradition, they
certainly adapted these concepts for the purposes of our Constitution.
An important aspect of this adaptation was contemplation by the
Founding Fathers of what the United States would adopt as their
individual ideals, considering their total separation from England.46
Some forty-four years after the Constitutional Convention in
1831, these initial “theories” on the part of the Founders were still
awaiting affirmation, which only the test of time could establish.47
However, their theories seemed to hold their weight in this early

40

Elizabeth A. Livingston, A Bright Line Points Toward Legal Compromise:
IRS Condoned Lobbying Activities for Religious Entities and Non-Profits, 9
RUTGERS J. LAW & RELIG. 12, 5 (2008). “[T]he American tradition of taxexemption for religious institutions most directly grew out of its parent/child
relationship with England and the English method of exempting charitable
organizations from taxation.” Id.
41
Id.
42
Id. at 4.
43
Id.
44
Id.
45
Elizabeth A. Livingston, A Bright Line Points Toward Legal Compromise:
IRS Condoned Lobbying Activities for Religious Entities and Non-Profits, 9
RUTGERS J. LAW & RELIG. 12, 4 (2008).
46
Id. at 5. “While the American tradition of tax exemption for religious
institutions derived from English practice, one also might attribute it to the
country’s foundation and its ideals.” Id.
47
Paul Arnsberger, Melissa Ludlum, Margaret Riley, & Mark Stanton, A
History of the Tax-Exempt Sector: An SOI Perspective, STATISTICS OF INCOME
BULLETIN (2008), http://www.irs.gov/pub/irs-soi/tehistory.pdf.
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period of testing.48 An observation was made by Alexis de
Tocqueville in regard to the associations that seemed to be dotting
the early horizon of the United States:
Americans of all ages, conditions, and dispositions constantly
unite together. Not only do they have commercial and industrial
associations to which all belong but also a thousand other kinds,
religious, moral, serious, futile . . . Americans group together to hold
fetes, found seminaries, build inns, construct churches, distribute
books . . . They establish prisons, schools by the same method . . . I
have frequently admired the endless skill with which the inhabitants
of the United States manage to set a common aim to the efforts of a
great number of men and to persuade them to pursue it voluntarily.49
Admittedly, this observation was made in light of the entire “taxexempt sector” that had taken root in the United States. However,
church seminaries had their place in this collective group of
“voluntary associations,” which were found in great numbers by
Alexis de Tocqueville.50 Those who noted de Tocqueville’s
observations and studied the matter further from a “[Statistics of
Income] Perspective,” remarked on the beneficial purpose these
associations served:
The popularity of voluntary charitable organizations in the United
States, even in the midst of strengthening State and Federal
governments, suggests that perhaps these organizations, with their
well-established structures and programs, were able to fill a gap in
social welfare programs where the young Government’s efforts
proved insufficient.51
It is thought by some that the flourishing and wide acceptance of
these charitable organizations, above and beyond any embrace
toward those existing government programs, can be explained by
fear.52 Those holding this opinion suggest that citizens “feared ‘the

48

Id.
Id.
50
Id.
51
Id. England recognized, as early as 1639, “the service which many religious
institutions provided, and beginning with the Reformation, this area of the law
granted tax exemptions to those who ‘disposed of certain responsibilities that
would otherwise fall to the government.’” Livingston, supra note 40, at 4.
52
Arnsberger, supra note 47.
49
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rebirth of monarchy, or bureaucracy.”53 Whether this assessment
about fear on the part of citizens is correct or not, the testament to the
benefits afforded by the tax-exempt sector remains.
Certainly, if the advantages afforded by the growth and
multiplicity of charitable
organizations was worth noting by visitors to the United States in
1831, such as Alexis de Tocqueville, those in strong political
positions of that day took note of the advantages as well.54 These
charitable organizations were part of the tax-exempt sector, and
churches and religious organizations were under this tax-exempt
umbrella as per the dictates of the Constitution. Thus, aside from
concerns of the First Amendment of the Constitution, another reason
behind the dichotomy between the federal government and the
church is illuminated.
III. Commissions and Councils
In 2007, United States Senator and ranking Senate Finance
Committee member, Charles Grassley, wrote to six of the nation’s
largest churches.55 Grassley inquired about the financial records and
statements of the respective ministries, requesting that ministries
relinquish these documents to the Senate Finance Committee for
review.56 These inquiries were the result of complaints by some
regarding the “extravagant lifestyles” of some mega-church pastors.57
The ultimate question Senator Grassley sought to answer in his letters
was whether the complaints, of expenditures, were an abuse of these
respective ministries’ 501(c)(3), tax-exempt status, under the Internal

53

Id.
Id.
55
Kathy Lohr, Senator Probes Megachurches’ Finances, NPR, (Dec. 4, 2007,
7:57 PM), http://www.npr.org/templates/story/
story.php?storyId=16860611. Senator Grassley sent letters to Reverend Creflo
Dollar, Bishop Eddie Long Ministries, Kenneth Copeland, Benny Hinn Ministries,
Joyce Meyer Ministries, and Paula White Ministries. Id.
56
Laura Strickler, Senate Panel Probes 6 Top Televangelists, CBSNEWS,
(Nov. 6, 2007, 6:51 AM), http://www.cbsnews.com/news/senate-panel-probes-6top-televangelists/.
57
Lohr, supra note 55.
54
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Revenue Service.58 While four of the ministries contacted by Senator
Grassley did not provide documentation, or failed to provide full
documentation, two ministries, Joyce Meyer Ministries and Benny
Hinn of World Healing Center Church, fully complied.59 These
queries, directed at six particular mega-ministries of interest, were
part of a larger re-evaluation of the current obligations of all churches
and religious organizations to provide transparency to their
contributors.60 The Senate Finance Committee addressed four areas
of consideration in their memorandum regarding the matter.61
Initially, the Senate Finance Committee—being a committee itself—
made even clearer its proclivity for advisory committees.62 It was
prescribed by the Senate Finance Committee that the Internal
Revenue Service provide sponsorship of an advisory committee
specifically tailored to weigh issues associated with churches and
religious organizations.63 An advantageous aspect of the creation of
such a committee was that its composition would be “representatives
of churches and religious organizations, including practitioners or
other experts.”64
The memorandum then considered the parsonage allowance
permitted by code section 107 of the federal tax code.65 The
58

Strickler, supra note 56; see I.R.C. § 501(c)(3) (2006) (articulating the
standards of compliance required for churches and religious organizations).
59
A Review, Grassley Releases Review of Tax Issues Raised by Media-based
Ministries, THE U.S. SENATE COMMITTEE ON FINANCE (Jan. 6, 2011),
http://www.finance.senate.gov/newsroom/ranking/release/?id=5fa343ed-87eb49b0-82b9-28a9502910f7.
60
Memorandum from Theresa Pattara, supra note 10.
61
Id. at 10-35.
62
Id. at 10.
63
Id.
64
Id.
65
Memorandum from Theresa Pattara, supra note 10. The Revenue Act of
1921 first established the exclusion of the rental value of parsonages provided to
clergy, until it would later be addressed in code section 107. Code section 107 of
the federal tax code stipulates that ministers are not required to include in their
gross income: (1) “the rental value of a home furnished to [a minister] as part of his
compensation” or (2) “the rental allowance paid to him as part of his compensation,
to the extent used by him to rent or provide a home and to the extent such
allowance does not exceed the fair rental value of the home,” with the inclusion of
furnishings and such accompaniments as a garage, and with the addition of the cost
of utilities. 26 U.S.C. § 107 (2002).
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memorandum questioned whether the allowance should continue to
exist, as the public policy considerations at the time of its
promulgation were different than the current considerations.66 In the
same vein, if such allowances were to remain, the Senate Finance
Committee further inquired whether the current tax code provisions
permitted ministers to claim more than one “parsonage.”67
The third area touched on by the Senate Finance Committee
memorandum involved the absence of filing requirements imposed
upon churches and religious organizations by the Internal
Revenue Service.68 Finally, the Committee contemplated “church
tax inquiries” and excise taxes imposed pursuant to section 4958 of
the federal tax code.69
The considerations of the Senate Finance Committee
memorandum prompted the creation of the Commission on
Accountability and Policy for Religious Organizations.70 The
Evangelical Council for Financial Accountability formed the
commission.71
Both, the Commission on Accountability for
Religious Organizations and the Evangelical Council for Financial
Accountability, foster transparency in churches, religious
organizations, and other tax-exempt entities.72
A. Evangelical Council for Financial Accountability
The Evangelical Council for Financial Accountability (ECFA)
was established in 1979, in response to fraudulent practices within
the religious community.73 The council was at that time, and is

66

Memorandum from Theresa Pattara, supra note 10, at 15.
Id.
68
Id. at 16.
69
Id. at 34.
70
Mathew Encino, Holy Profits: How Federal Law Allows for the Abuse of the
Church Tax-Exempt Status, 14 HOUS. BUS. & TAX L. J. 78, 81 (2014).
71
Id.
72
About ECFA, ECFA (Feb. 7, 2015), http://www.ecfa.org/Content/About;
COMM’N ON ACCOUNTABILITY & POLICY FOR RELIGIOUS ORGANIZATION,
http://religiouspolicycommission.org/ (last visited Feb. 7, 2015).
73
Memorandum from Theresa Pattara supra note 10 at 3. A Catholic order of
priests was found to be fraudulently requesting money in the 1970s, spurring
suspicion of the religious community in general. Id. The ECFA was jointly
67
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today, a way to provide “[O]bjective assessment of the financial
integrity of Christian organizations” to donors and to the general
public.74 It currently provides accreditation to some 1,900 member
churches, Christian ministries, denominations, educational
institutions and other 501(c)(3) organizations with tax-exempt
status.75 Organizations seeking accreditation must complete the
application process, and maintain annual compliance with the
council’s standards set forth by the council.76
The council maintains “Seven Standards of Responsible
Stewardship,” comprised of “ [d]octrinal [i]ssues;” “[g]overnance;”
“[f]inancial [o]versight;” “[u]se of [r]esources and [c]ompliance with
[l]aws;” “[t]ransparency;” “[c]ompensation-[s]etting and [r]elated[p]arty [t]ransactions;” and “[s]tewardship of [c]haritable [g]ifts.”77
Standard two, Governance, is briefly mentioned,78 only to indicate

created by the Billy Graham Evangelistic Ass’n in partnership with World Vision.
Id. at 6.
74
ECFA
History,
ECFA
(Feb.
7,
2015),
http://www.ecfa.org/Content/GeneralBackground. “The fact that [the] ECFA
requires appropriate financial disclosure satisfies many donors because they know
that financial information is available when and if they want it. The ECFA seal is
tangible evidence to donors that ECFA member organizations adhere to the highest
standards of financial integrity and Christian ethics.” Id.
75
About ECFA, supra note 72. As a whole, the members of the ECFA boast
nearly $25 billion in yearly revenue. Id.
76
Application
Requirements,
ECFA
(Feb.
7,
2015),
http://www.ecfa.org/Content/Application-Requirements
(Oct.
15,
2015)
https://www.ecfa.org/Join.aspx; Seven Standards of Responsible Stewardship,
ECFA (Feb. 7, 2015), http://www.ecfa.org/Content/Standards. New applicants to
the ECFA must provide two letters of recommendation. which should reflect the
applicant organization’s integrity, Membership Recommendation Letters, ECFA
(Feb. 7, 2015), http://www.ecfa.org/Content/RecommendationLetters.
77
Seven Standards of Responsible Stewardship, ECFA supra note 76. The
seventh standard, Stewardship of Charitable Gifts, consists of five subsections:
“Truthfulness in Communications,” “Giver Expectations and Intent,” “Charitable
Gift Communication,” “Acting in the Best Interest of Givers,” “Percentage
Compensation for Securing Charitable Gifts.” Id.
78
For the purposes of this comment, standards one and two will not be
discussed in detail, because doctrinal issues is an area of lesser concern for the
Financial Commission [Senator Grassley] and the general public, as it relates to
financial accountability. Moreover, commentary and entanglement with doctrinal
matters by the federal government would be a clear violation of the First
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this standard’s directive that the board shall be made up of at least
five individuals independent of the member organization.79
Standard three, Financial Oversight, requires that members
provide financial statements to their respective boards or authorizing
committees.80 These documents are to be provided as the result of an
“annual audit, review, or compilation,” depending on the
organization type.81 Such documentation necessarily consists of an
accounting of the member’s financial position at the close of the
reporting period, a listing of the activities during that period—with
expenses listed by their functional designation, an account of cash
flows for the period, and accompanying comments to the above listed
financial statements.82 The council further requires that these
statements be the product of work done by an independent CPA.83
Standard four, Use of Resources and Compliance with Laws,
necessitates the record keeping all compensation to employees
whether foreign or domestic, for the purposes of review.84 This
standard further requires the accounting of all business ministry
expenses.85 In regard to benevolent payments, the council calls for a
criteria to be established in the allotment of such payments, as well as
Amendment.
ECFA Standard 2 – Governance, ECFA (Feb. 7, 2015)
http://www.ecfa.org/Content/Comment2.
79
Id.
80
ECFA Standard 3 – Financial Oversight, ECFA, (Feb. 7, 2015),
http://www.ecfa.org/Content/Comment3.
81
Id.
82
Id.
83
Id. The ECFA does not deem a CPA to be an independent contractor in a
few instances, two of which are: when the CPA participates on the board of a
member organization, and when the CPA is employed by the organization which
CPA services are being conducted on behalf of. Id. While the council “does not
recommend or endorse particular firms or individuals,” their website provides a
business directory resource for organizations seeking auditing and accounting
firms.
ECFA
Business
Directory,
ECFA
(Feb.
7,
2015),
http://www.ecfa.org/BusinessDirectory.aspx.
84
ECFA Standard 4 – Use of Resources and Compliance with Laws, ECFA
(Feb. 7, 2015), http://www.ecfa.org/Content/Comment4. Some areas that are
identified as related to use of resources by the council are compensation of
workers, business expenditures, benevolence, and grants. Id. The council requires
that compensation to employees be in compliance with the law. Id. Accordingly,
workers should be compensated in a reasonable way for services rendered. Id.
85
Id.
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the caveat that such payments be within the council member’s
“program and purpose.”86 Further, the “assignment of personnel or a
committee” to consent to such benevolence requests is necessary.87
The council also requires that organizations keep proper financial
accounting of member’s grants, and that the presiding board should
authorize policies regarding grants.88
Standard five, Transparency, supplements standard three in
stating that all financial statements previously identified in standard
three shall be reported when a written request is submitted for the
purpose of reviewing a particular project or financial endeavor of the
member organization.89 This is in addition to the previously stated
annual filing requirements.90 Standard six, Compensation-Setting and
Related-Party Transactions, subjects the total compensation of the
key leader of a member organization to the board’s approval,91 with
the added requirement that for leaders receiving annual figures
greater than $150,000 discretion remains with the board to reduce
this amount.92
The “Stewardship of Charitable Gifts” is addressed in standard
seven.93 This standard is articulated through five subsection
requirements.94 The subsections are as follows: (1) in procuring

86

Id.
Id. Members must document the need associated with the making of
benevolent payments to support the needy, whether this support is being made
directly or to an organization that is a program or purpose of the organization. This
is consistent with the requirement that “[A]n organization should maintain policies
under which the benevolence program is administered.” Id.
88
Id.
89
ECFA Standard 5 – Transparency, ECFA (Feb. 7, 2015)
http://www.ecfa.org/Content/Comment5.
90
Id.
91
ECFA Standard 6 – Compensation-Setting and Related-Party Transactions,
ECFA (Feb. 7, 2015), http://www.ecfa.org/Content/Comment6a. This section
specifies that no member of the board approving the leader’s salary may be related
to the leader, in a position subordinate to the leader, in a position where
compensation is dictated by the leader, or have any other existing conflict of
interest. Id.
92
Id. It is advised by the council, for purposes of maintaining integrity, that
member organizations seek tax counsel in regard to related-party transactions. Id.
93
Seven Standards of Responsible Stewardship, supra note 77.
94
Id.
87
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charitable gifts all representations must be accurate; (2) the purpose
for which the charitable gift was secured must be honored; (3)
charitable gift acknowledgements shall be made to the giver and in a
timely manner; (4) organizations shall not receive a charitable gift
from an individual that would experience hardship due to the gift and
such givers shall be advised accordingly; and (5) organizations are
prohibited from basing “[C]ompensation of outside stewardship
resource consultants or its own staff directly or indirectly on a
percent of charitable contributions raised.”95
While churches and religious organizations are not required to
become members of the ECFA, a large number of organizations do
choose to become accredited by this council, because they find the
seal of approval to be beneficial.96 In addition, churches and
religious organizations receive benefits that surpass simply the seal
of approval awarded to members. The Council provides guidance
beyond its standards and requirements for membership through
publications, services, conference presentations regarding “board
governance, accounting, financial, fundraising, and legislative
matters of common concern.97 This practical instruction is helpful in
equipping churches and religious organizations for long-term
compliance.
The standards set forth by the council provide security to those
who support accredited ministries.98 It provides assurances of good
faith on the part of churches and religious organizations to its
donors/supporters. Moreover, the tenets of the ECFA are accessible
to the public, giving donors an exhaustive illustration of the
requirements accredited churches, religious organizations, and other
non-profits are subject to, for purposes of accreditation. Even
Senator Grassley attested to their legitimacy, stating, “ECFA has a
95

Id. “Percentage-based payments have the potential to place the self-interest
of the person raising the funds above the donor’s.” Id. Author of Ethics for
Fundraisers, Albert Anderson, has observed, “The set fee concept recognizes the
value of professional counsel independently of the fundraising outcome, which of
course, cannot be guaranteed.” Id.
96
About ECFA, supra note 72.
97
ECFA, supra note 74.
98
Press Release, Comm’n on Accountability & Policy for Religious
Organizations, COMM’N ON ACCOUNTABILITY & POLICY FOR RELIGIOUS
ORGANIZATIONS Submits Report to Sen. Charles Grassley (Dec. 4, 2012) (on file
with author).
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proven track record of accountability with its member organizations
and is uniquely situated to work with representatives from the
religious and broader nonprofit community.”99
B. Commission on Accountability and Policy for Religious
Organizations
The Commission on Accountability and Policy for Religious
Organizations, a creation of the ECFA, also operates to promote and
facilitate transparency in churches and religious organizations.100
The commission operates through a system of inputs and outputs.101
Accountability is maintained by inputs offered from myriad of
sources.102
The Commission on Accountability and Policy for Religious
Organizations (CAPRO) is subject to the scrutiny and commentary of
these sources, such as Senator Grassley and his staff, the Internal
Revenue Service or Treasury Department officials, experts in the
legal field, non- profit sector representatives, religious sector
99

Government Commissions Review of Church Accountability, BREAKING
CHRISTIAN
NEWS
(March
14,
2016)
http://www.breakingchristiannews.com/articles/display_art.html?ID=8567. In his
letter to the ECFA, Senator Grassley expressed interest in working with the ECFA
to address issues by a means other than legislation. Grassley wrote to the Council,
saying, “I believe that legislation should be the last resort. However, ideas for
reform often inspire informed and thoughtful discussions which, in turn, lead to
self-correction and eliminate the need for legislation.” Id.
100
COMISSION, supra note 72.
101
Comm’n Overview, COMM’N ON ACCOUNTABILITY & POLICY FOR
RELIGIOUS
ORGANIZATIONS
(last
visited
Feb.
7,
2015),
http://religiouspolicycommission.org/Content/Summary-of-Commission. Senator
Grassley’s staff addressed a sixty one-page report to the ECFA. This report put
forth several questions about policy and tax issues for non-profit organizations and
religious organizations. It further implored the Council to provide a system by
which input could be offered to non-profit organizations and religious
organizations. Press Release, supra note 98. While the commission does consider
those tax issues put forth by Senator Grassley’s staff, in their outputs, they also
identify and compile their own list of tax policy issues. This list is comprised of
“[i]ssues that the Commission identifies as warranting legislative attention.”
Structural Framework of Comm’n, COMM’N ON ACCOUNTABILITY & POLICY FOR
RELIGIOUS
ORGANIZATIONS
(Feb.
7,
2015)
http://religiouspolicycommission.org/Content/Structural-Framework.
102
Comm’n Overview, supra note 101.
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representatives, and members of the general public.103 The
commentary can be quite varied considering the background of these
respective sources. Needless to say, these groups serve as a check on
religious organizations, making them aware that their decisions and
financial actions may be called into question, even by members of the
general public.104
The latter half of this accountability system is comprised of
outputs.105 These outputs are issued by CAPRO and take the form of
reports, and a series of updates to Senator Grassley as well as the
general public.106 In addition to these output reports, the Commission
also remains accountable to the ECFA.107
The process by which inputs are submitted to the Commission is
a detailed one.108 The key inputs are given by the groups, or three
formal panels: legal experts, non-profit sector representatives, and
religious sector representatives.109
During the input process,
members from each respective panel provide “position papers,”
which address the main issues of the non-profit and religious
organizations being considered.110
Position papers provided by
members are required to conform to format criteria.111 An essential
aspect of the criteria is that members must clearly articulate the basis
for a particular position, and support those positions by citing
references, where applicable.112 Furthermore, in the case of legal
expert members, the process is more involved; members are given
the opportunity and even encouraged to write rebuttals, which
103

Id.
Id. The original inquiries made by Senator Grassley and others were first
analyzed and assessed by the commission, the Evangelical Council for Financial
Accountability, and Treasury/IRS staff. This was done through “[A]n initial factgathering meeting . . . in order to assist in providing the Commission with initial
context for the issues to be addressed.” Id.
105
Id.
106
Id.
107
Structural Framework of Comm’n, supra note 101. As a creation of the
ECFA, “the Commission provides periodic updates to the ECFA board of directors
regarding its work and progress. Id.
108
Comm’n Overview, supra note 101.
109
Id.
110
Id.
111
Id.
112
Id.
104
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address position papers that assert views opposed to their own.113 In
addition, those writing the initial position papers are given the time to
reply to the rebuttals.114 This process of assertions and rebuttals gives
the system a sense of balance that is necessary.
CAPRO was a response on the part of the religious community to
Senator Grassley’s initial questions.115 Grassley’s staff considered
the potential for an advisory committee while evaluating the religious
community.116 The hope was that such a committee would serve to
solely monitor the activities of churches and religious
organizations.117 While, Grassley’s staff only conceived of an
advisory committee sponsored by the Internal Revenue Service, the
Commission is still a response to the desire for greater
accountability.118 The Commission is balanced, with a diverse group
of individuals—Protestant Christians, Roman Catholics, followers of
Judaism, Mormonism, and Islam—serving on the religious sector
representatives panel.119 As a result, the Commission is well
equipped to monitor and serve the same functions performed by an
advisory committee, like that of the Internal Revenue Servicesponsored Art Advisory Panel (Art Advisory Panel).120
113

Comm’n Overview, COMM’N ON ACCOUNTABILITY & POLICY FOR
RELIGIOUS
ORGANIZATIONS
(last
visited
Feb.
7,
2015),
http://religiouspolicycommission.org/Content/Summary-of-Commission.
114
Id.
115
Memorandum from Theresa Pattara, supra note 10. CAPRO has a diverse
set of commission members. The Commission Chairman, Michael Batts, is a CPA,
also working as a national speaker and author regarding issues of non-profit
organizations. The other Commission members hold various offices outside of
serving on the Commission: such as that of reverend and ministry consultant,
attorney, senior pastor, president of Trans World Radio, etc. These members are
not compensated for their services to the Commission. Commission Members,
COMM’N ON ACCOUNTABILITY & POLICY FOR RELIGIOUS ORGANIZATIONS (Feb. 7,
2015), http://religiouspolicycommission.org/Content/Commission-Members.
116
Memorandum from Theresa Pattara, supra note 10, at 10.
117
Id.
118
Id. Other advisory committees, such as the Advisory Committee on TaxExempt and Government Entities, under
the Federal Advisory Committee Act are sponsored by the Internal Revenue
Service. Id. The efforts of CAPRO are sponsored by the ECFA. Encino, supra
note 70, at 19.
119
Encino, supra note 70, at 19.
120
Memorandum from Theresa Pattara, supra note 10, at 10.
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The Art Advisory Panel is considered an ideal model to follow
because of the aid that it provides to the Internal Revenue Service.121
It is important to note that although distinct from the Art Advisory
Panel, CAPRO serves as an aid to the ECFA in a similar manner.122
While the Art Advisory Panel functions to review appraisals of art
items, the Commission performs its own review of non-profit and
religious organizations through its system of inputs and outputs.123
Moreover, the Commission files reports subject to both the ECFA
and Senator Grassley,124 just as the Art Advisory Panel files reports
with the Internal Revenue Service.125 Notwithstanding sponsorship
by the Internal Revenue Service, CAPRO performs the functions
originally expected by the implementation of a formal advisory
committee to monitor churches and religious organizations. The
findings made by the Commission are submitted to Senator Grassley
in the form of a report, and subsequently released to the public,
effectively meeting an ideal standard of transparency.126 Therefore,
the Commission is an entity that currently fulfills a role of
oversight—a supervisory role which some had hoped that a panel,
board, or council could accomplish.127

121

Art Appraisal Services, INTERNAL REVENU SERV. (Feb. 8, 2015, 11:11
PM), http://www.irs.gov/Individuals/Art-Appraisal-Services.
Grassley’s staff
considered that a committee to monitor churches and religious organizations might
perform the same functions as the Art Advisory Panel. Memorandum from Theresa
Pattara, supra note 10, at 10.
122
Art
Appraisal
Services,
supra
note
121,
at
22;
http://www.irs.gov/Individuals/Art-Appraisal-Services; Encino, supra note 70, at
19.
123
Id.
124
Id; Structural Framework of Comm’n, supra note 101, at 19.
125
Art Appraisal Serv., supra note 121, at 22. The Art Advisory Panel’s
annual reports disclose the activities of their closed meetings, the procedures
undertaken by the panel, the panel members for the current year, and the art items
that were reviewed during the year. Id. CAPRO files reports with the ECFA,
Senator Grassley, and the public. Comm’n Overview, supra note 101, at 19.
126
Comm’n Charter, COMM’N ON ACCOUNTABILITY & POLICY FOR RELIGIOUS
ORGANIZATION
(Feb.
8,
2015,
11:24
PM),
http://religiouspolicycommission.org/Content/Commission-Charter.
127
Memorandum from Theresa Pattara, supra note 10, at 10.
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IV. OVERSIGHT BY THE INTERNAL REVENUE SERVICE
Although the Internal Revenue Service does not require churches
and religious organizations to file the Form 1023 for formal
recognitions as a tax-exempt entity, such organizations may be
investigated by the Internal Revenue Service (IRS).128 The
requirements for inquiries and examinations of churches and
religious organizations are enumerated in the Internal Revenue
Manual.129 The Internal Revenue Manual gives detailed directives
regarding the “examining process,” more specifically listed in section
seven “Church Tax Inquiries and Examinations.”130
Audits of churches and religious organizations require
“reasonable belief” on the part of the IRS.131 Such “reasonable
belief” must be on the part of a high-ranking Treasury official.132 In
the event that the IRS meets the reasonable belief requirement, an
inquiry of a church or religious organization may commence.133

128
Church Audit Process INTERNAL REVENUE SERV., (Feb. 8, 2015, 11:26
PM),
http://www.irs.gov/Charities-&-Non-Profits/Churches-&-ReligiousOrganizations/Church-Audit-Process.
129
26 U.S.C. § 7611 (1998); INTERNAL REVENUE SERV., INTERNAL REVENUE
MANUAL, http://www.irs.gov/irm/. Section seven, “Church Tax Inquiries and
Examinations,” is located in chapter twenty-six, “Exempt Organization and
Examination Guidelines,” of the Internal Revenue Manual. INTERNAL REVENUE
SERV., http://www.irs.gov/irm/part4/irm_04-076-007.html#d0e766 (last visited
Feb. 8, 2015).
130
Id.
131
Church Audit Process, supra note 128, at 23. The IRS’s “reasonable
belief” requirement necessitates that a belief is held “[B]ased on a written statement
of the facts and circumstances, that the organization: (a) may not qualify for the
exemption; or (b) may not be paying tax on unrelated business or other taxable
activity.” Sources providing information to support reasonable belief may include:
radio and television reports, internet webpages, magazine or newspaper articles or
ads, voters guides designed and/or circulated by the church, documents the IRS has
on file, “[R]eliable information reports from concerned members of the church or
the general public, and records concerning the church in the possession of third
parties or informants.” Church Audits – “Reasonable Belief” Requirement, IRS
(Feb. 8, 2015, 12:04 AM), http://www.irs.gov/Charities-&-Non-Profits/Churches&-Religious-Organizations/Church-Audits-Reasonable-Belief-Requirement.
132
Id.
133
Church Audit Process, supra note 128, at 23.
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A. The Inquiry Process
The first step in the inquiry process calls for written notice to be
provided to the church or religious organization, explaining the
concerns of the IRS.134 The church or religious organization is then
given reasonable time to respond to and resolve any inconsistencies
or concerns put forth by the IRS.135 In the event that a church or
religious organization does not respond, or their response does not
abate the concerns initially expressed, the IRS may then deliver a
second notice, instructing the church or religious organization to
review their records and books.136
The church or religious organization then has a brief window of
time, after the second notice has been issued but before the church or
religious organization has inspected its records and books, to request
a meeting with an IRS official for the purpose of discussing the
concerns asserted.137 The second notice issued is comprised of the
documents which the IRS intends to use in the investigation, as well
as documents made available under the Freedom of Information
Act.138 A period of two years, from the date a second notice is
issued by the IRS, is allotted for the IRS to inspect a church’s or
religious organization’s records and books.139 The IRS is then

134

Id. The notice must indicate the concerns, which caused the inquiry, along
with the subject matter of the inquiry. The notice must further inform the church or
religious organization of its “right to a conference with [an official] before any
examination of church records,” as well as indicating the provisions which
authorize their inquiry into the church or religious organization. 26 U.S.C.A. §
7611 (2006), http://www.irs.gov/pub/irs-tege/26usc7611.pdf. “[T]he notice of
church tax inquiry should usually include questions relevant to the inquiry. The
questions are important as the inquiry phase is intended to give the church the
opportunity to satisfy all of the IRS’s concerns without an examination.”
4.76.7.4.5 Processing of Church Tax Inquiry Notice, INTERNAL REVENUE SERV.,
(Feb. 9, 12:18 AM), http://www.irs.gov/irm/part4/ hirm_04-076-007.html#d0e121.
135
Internal Revenue Service, supra note 134. Such responses to the Internal
Revenue Service must be in written form. Church Audit Process, supra note12, at
23.
136
Id.
137
Id.
138
Id.
139
Id.
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unable to conduct another inquiry into the same church or religious
organization until after a five-year period.140
However, the IRS may conduct an additional inquiry prior to the
five year waiting period in the event that the previous examination
resulted in “(A) a revocation, notice of deficiency, or assessment
described in subsection (d)(1), or (B) a request by the Secretary for
any significant change in the operational practices of the church
(including the adequacy of account practices).”141 It is true that the
process necessary for examination of a church or religious
organization differs from the IRS’s ordinary practices of inquiry, as
the IRS is bound by restrictions present in Internal Revenue Code
section 7611.142 Still, investigation of these religious entities is quite
possible.143 The IRS is cognizant of the rights afforded religious
organizations under the First Amendment, as noted in the stipulations
of the examination process,
IRS personnel should be mindful of the rights granted by the First
Amendment to the Constitution, which limits government
interference with the free exercise of religion to cases of compelling
government interest. The IRS’s legitimate interest of enforcing

140
Id.; 4.76.7.9.4 Limitations on Additional Inquiries & Examinations,
INTERNAL
REVENUE
SERV.,
(Feb.
8,
2015,
12:28
AM),
http://www.irs.gov/irm/part4/irm_04-076-007.html#d0e121.
141
26 U.S.C.A. § 7611 (2006), http://www.irs.gov/pub/irs-tege/26usc7611.pdf.
142
Id. Section 7611 of the Internal Revenue Code restricts examinations of the
IRS. Under section 7611, the IRS may only examine a church or religious
organization to ascertain whether: the entity is exempt from taxation pursuant to
Internal Revenue Code section 501(a), the entity is a church according to Internal
Revenue Code sections 509(a)(1) and 170(b)(1)(A)(i), “[T]he church is carrying on
an unrelated trade or business as defined in [Internal Revenue Code section 513],
the church is otherwise engaged in activities subject to federal tax, or the church
has engaged in an excess benefit transaction.” 4.76.7.1 Introduction, INTERNAL
REVENUE SERV. (Feb. 8, 2015, 12:38 AM), http://www.irs.gov/irm/part4/irm_04076-007.html#d0e121.
143
Church Audit Process, supra note 128, at 23. The IRS may disregard an
organization’s claims to be a church, if the examiner has in his possession
information which “[E]stablishes the claim to be frivolous.” Before proceeding
further, the examiner must receive a written opinion from Counsel, whether “[T]he
basis that an organization’s claim to be a church is frivolous and Internal Revenue
Code section 7611 is applicable.” 4.76.7.1. Introduction, supra note 142, at 24.
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compliance with federal tax laws does not extend to the source and
content of sincerely held religious beliefs.144
These inquiries and examinations by the IRS may result in the
revocation of exempt status for a church or religious organization.145
The IRS is also capable of revoking the exempt status of a church or
religious organization without conducting a formal examination.146
In such instances, the IRS must have “[s]ufficient information to
determine that the organization does not qualify for exemption,”
“[w]here the facts and circumstances indicate examination will
notproduce information sufficient to change the determination the
[IRS] can make based on information in its possession,” or when the
facts alleged against a church or religious organization are not
debated by the entity, but rather the effect of those facts on their
status is disputed.147
Before such a revocation can occur, the IRS must first abide by
the requirements of section 7611 regarding “[A] church tax inquiry
notice, a notice of examination . . .”148 Accordingly, if conference is
requested by the religious entity, this must be satisfied as well.149 It is
also necessary for the “adverse determination” to be based on
information which indicates an organization is disqualified from
exempt status, rather than issuing such a determination based upon an

144

4.76.7.3 Situations in Which IRC § 7611 Procedures Do Not Apply,
INTERNAL
REVENUE
SERV.
(Feb.
8,
2015,
12:33
AM),
http://www.irs.gov/irm/part4/irm_04-076-007.html#d0e121.
145
Id.
146
Id.
147
Id. “For example, if the church does not dispute facts showing it intervened
in a political campaign, but contests only the effect of the intervention on its
exempt status, it may be appropriate to issue an adverse determination.” Id.
Another instance when “sufficient” information is available to make an
examination unnecessary is “when information in the examiner’s possession
establishes that the organization is operated for the private benefit of a particular
individual or individuals and church records, which will be available only after
issuance and enforcement of a summons, are not likely to show otherwise.” Id.
148
Id.
149
4.76.7.3 Situations in Which IRC § 7611 Procedures Do Not Apply,
INTERNAL
REVENUE
SERV.
(Feb.
8,
2015,
12:33
AM),
http://www.irs.gov/irm/part4/irm_04-076-007.html#d0e121.
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organization’s failure to demonstrate that it “[Q]ualifies or continues
to qualify for exemption.”150
Consequently, churches and religious organizations are not only
subject to the ECFA, nor is their oversight limited to the watchful eye
of CAPRO. Churches and religious organizations may face inquiry
by the IRS, not unlike other entities. The caveat is that the IRS must
adhere closely to the specifications laid out in the Internal Revenue
Manual in their inquiries and examinations of these religious entities.
V. ALTERNATIVE REGULATIONS
Churches and religious organizations currently enjoy the freedom
to operate unhindered
by federal regulations.151 Unlike all other organizations, the very
existence of a church or religious organization does not necessitate
documentation under the IRS.152 This ability to fly under the radar
by religious entities, conducting operations as they individually see
fit, makes some uneasy.153 The opinion being that the financial
decisions made by these churches and religious organizations should
be more closely monitored, or essentially subject to the same federal
regulations as other organizations.154 These individuals question
whether churches and religious organizations are abusing their taxexempt status and ability to self-govern.155
However, whether these concerns are valid is not the correct
question. The correct question to ask is whether, taking these
concerns about religious entities as potentially valid, a system of
federally imposed regulations is the correct way to regulate and

150

Id. In issuing an “adverse determination,” the Internal Revenue Service
must comply with the requirements of the Internal Revenue Manual, specified
under “Report of Examination and Mandatory Review Requirements.”
4.76.7.8 Report of Examination & Mandatory Review Requirements,
INTERNAL
REVENUE
SERV.
(Feb.
8,
2015,
12:50
AM),
http://www.irs.gov/irm/part4/irm_04-076-007.html#d0e766.
151
Arnsberger, supra note 47, at 111.
152
Id.
153
Lohr, supra note 55.
154
Id.
155
Id.
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alleviate the present concerns. The answer to that question is an
emphatic “No.”
It is true that some ministries have abused their tax-exempt
status.156 To deny that there have been scandals regarding
financial/tax responsibilities and management in the religious
community would undermine the creation of the ECFA and CAPRO,
as these were created in response to acknowledged mismanagements
in the religious community.157
While the Council and Commission were created to serve as
accountability for the religious community, the federal government
has historically kept churches and religious organizations at arm’s
length for a reason. The tenets of the First Amendment serve as that
reason. Therein lies the dilemma.
Further regulation might serve to benefit churches and religious
organizations at large.
However, the source of these regulations need not be the IRS or
the federal government at all for that matter. Notwithstanding the
barrier that the First Amendment creates in terms of government
involvement with religious entities,158 it is also worth noting that
156

Memorandum from Theresa Pattara, supra note 10, at 7. In 1987, the
scandal involving the ministry of Jim and Tammy Faye Bakker was marked by
extensive hearings. Jim and Tammy Faye Bakker were investigated by a federal
grand jury, which found that they had “gross[ly] mismanage[d]” their ministry, as
well use of their theme park, Heritage USA, commercially rather than religiously.
The Bakkers, as well as their administrative assistant, were found responsible for
“[r]eaping undeserved profits and mismanaging the television ministry,” resulting
in their repayment of $7.7 million to “Praise the Lord.” Memorandum from
Theresa Pattara, supra note 10, at 7.
157
See Encino, supra note 70, at 3. “It is common to hear about religious
organizations being ‘a reinvented form of the money-positive strand of
televangelism that was disgraced with the scandals involving Jimmy Swaggart and
JimBakker.” Memorandum from Theresa Pattara, supra note 10.
158
The Newseum Institute, an initiative to educate concerning the freedoms
provided by the First Amendment, posits,
The Supreme Court has been clear that the
simple act of taxation is not in and of itself a
violation of either the First Amendment’s freeexercise or establishment
clauses. This does not mean, however, that
it is impossible for a tax to violate either or
both of the First Amendment’s religion clauses
. . . [T]he administrative details of enforcing a
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churches and religious organizations are uniquely aware of how to
address issues that might arise particular to their specific type of
organization.159 Consequently, allowing the religious community to
take the reigns in matters of accountability and governance would
solve the twofold problem that
currently exists. First, it would allow the government to remain
free of entanglement with religious practices by the people, and
second, it would provide an effective monitor of the churches and
religious organization’s financial and management practices.
While the ECFA and CAPRO already exist to provide some
balance and scrutinize practices in the religious community, they are
not as effective as necessary.160 A more effective means of oversight
would make membership a requirement. A committee, commission,
or council could properly and effectively administer regulation by
requiring churches and other religious organizations to become
members.
Although the ECFA has made great efforts to keep an eye on
churches and religious organizations, membership in the council is
not required. Therefore, while their efforts are helpful, those
organizations that do not elect to become members are not bound by
the dictates of this council.
Churches and other religious
organizations that do not become members may run their
organization in whatever way they choose, sometimes without
commentary from any type of board of officials to verify their
decisions. Similarly, CAPRO does not require membership by

taxation scheme could become so intricate and
require so much interaction between the state
and religious organization that a court would
find sufficient entanglement to violate the
establishment clause, as interpreted through the
Lemon test.
Do Religious Institutions Have a Free-Exercise Right to Tax
Exemptions?, NEWSEUM INSTITUTE (Feb. 8, 2015, 12:58 PM),
http://www.newseuminstitute.org/about/faq/do-religious-institutions-havea-free-exercise-right-to-tax-exemptions/.
159
Press Release, supra note 98. Senator Grassley addressed the ECFA’s
unique position in monitoring churches and religious organizations. Id.
160
See infra notes 168-70.
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organizations.161 The issue regarding membership is legitimate, but
the solution is not readily apparent. How can a commission, council,
or advisory committee require membership on the part of churches
and religious organizations when these groups can seemingly exist
without any prior documentation or filing requirements?
The federal government risks entanglement with religion by
attempting to impose regulations on the religious community
directly. Moreover, the religious community risks attempts on the
part of the federal government to regulate, even in small ways, their
financial and management practices. Just as commentary by the
general public first prompted Senator Grassley’s inquiries into
various ministries,162 and the creation of the council and commission
currently in existence,163 similar inquiries and questions could
prompt the religious community to work together, even across
faiths,164 with the goal of a more uniform system tokeep all
organizations accountable. How much pressure would induce such
cohesion and solidarity on the part of the religious community is
unclear, and seemingly impossible to gauge.
Undoubtedly, churches and religious organizations would
probably prefer to rely on the First Amendment’s guarantee of their
freedom of religion. This is commendable but unwise. The federal
government faces pressure from different arenas to govern what
seems “extravagant [practices]” on the part of churches and religious
organizations.165 The federal government taking steps to mitigate
this perception of churches and religious organizations could easily
lead to an overstepping and religious entanglement issue. Recent
cases considered by the Supreme Court should serve as evidence
enough that the lines drawn by the First Amendment are often
difficult to ascertain, making interpretation of its provisions a
difficult task.
161

See supra note 101.
Lohr, supra note 55.
163
Encino, supra note 70.
164
Comm’n Overview, supra note 101. CAPRO retains a panel of individuals
that is diverse to serve as their Religious Sector Representatives. This panel is
represented by Protestant Christians, Roman Catholics, Jews, Mormons, and
Muslims, as well as members of other faith backgrounds. Comm’n Overview,
supra note 100.
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Lohr, supra note 55.
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For these reasons, a solution to address the issue facing the
federal government and the religious community would place tax
compliance as the paramount goal, with management issues as a
secondary concern. The federal government should contemplate
what might create the strongest incentive, or put differently, impose
the greatest pressure on the religious community to regulate itself in a
more efficient manner. With this in mind, the federal government
might consider the current consequences of improper tax practices on
the part of churches and religious organizations.
The IRS can inquire about and examine these religious groups
with cause,166 subject to the stipulations of the Internal Revenue
Manual. However, what repercussions arise for churches and
religious organizations that use funding for non-religious purposes?
Moreover, what repercussions arise for churches and religious
organizations existing and operating for the benefit of a certain
individual, or those found to be violating tax law in other ways?
The prospect of losing tax-exempt status is likely a deterrent for
many in the religious community,167 but the federal government
might consider the implications of more severe repercussions for tax
violations on the part of these religious groups. Perhaps this is the
way to apply the appropriate amount of pressure to those in the
religious community. In the event that churches and religious
organizations would face the possibility of criminal consequences for
violations of tax law, there would likely be a more palpable response
from the religious community.
In this scenario, the federal government could maintain their
current policies regarding inquiries and examinations of churches and
religious organizations. However, in the event that violations
are
found on the part of IRS, criminal charges could be brought against
the religious entity. Such charges would only by appropriate after
consideration of the severity of the offense, as well as the intent of
those responsible for the violation. Thus, the most beneficial way to
establish this alternative means of regulation might take the form of a
statute. Such a statute would make violations on the part of the
religious community a more serious offense.

166
167

Church Audit Process, supra note 128.
INTERNAL REVENUE SERV., supra note 129.
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The federal government could then establish an affirmative
defense for these religious organizations. The affirmative defense for
these religious groups would take the form of membership to a
prescribed commission, council, or advisory committee. This
commission, council, or advisory committee would operate
voluntarily, as an entity separate from the federal government, much
like the ECFA and CAPRO. It would be, necessarily, larger than the
ECFA and CAPRO, in order to oversee a much larger group of
organizations.
Much like the ECFA, this larger commission, council or advisory
committee would require the adherence to specific standards by
member churches and religious organizations.168 In order to ensure
compliance with these standards, members would be subject to yearly
reviews.169 These standards, an idea taken from the ECFA, would be
an articulation of the pertinent areas in which churches and religious
organizations require oversight, areas which have been the rise of
recent concerns on the part of Senator Grassley and others.170 This
larger, and more stringent, commission, council, or advisory
committee would naturally look to the already existing Council and
Commission for guidance in its administrative practices.
In an effort to avoid being examined by the IRS in the first place,
churches and religious organizations across faiths would likely apply
for membership in far greater numbers than those that have applied
for membership in the ECFA for example. Furthermore, such a
commission, council or advisory committee would provide a sense of
security to those who choose membership, by ensuring that those
who become members would be forced to adhere to specific
requirements in the application process. This adherence would be a
good faith assertion made by the church or religious organization,
and recognized as such by those scrutinizing the religious
community. Membership would then be bestowed, guaranteeing the
church or religious organization that they are in proper compliance

168

Seven Standards of Responsible Stewardship, supra note 76.
Benefits of ECFA Accreditation, ECFA (Feb. 8, 2015, 1:09 AM),
http://www.ecfa.org/Content/Benefits. The ECFA utilizes an Annual Accreditation
Renewal process to confirm that member churches and religious organizations are
in compliance with its standards. Id.
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with tax law and are not participating in any practices that might
bring about inquiry or examination by the IRS.
In the unusual event that the IRS were to still form “reasonable
belief”171 about a church or religious organization and inquire into
their practices, or perform an official examination, and that
examination culminated in the delivery of formal criminal charges,
the church or religious organization would have a defense. This
defense would be reserved for member organizations. The church or
religious organization would be able to assert the affirmative defense
of membership in the commission, council, or advisory committee.
This affirmative defense will have the effect of exhibiting to the
federal government that the church or religious organization has
taken the necessary steps to ensure that their financial practices are in
compliance with federal tax law. The promulgation of a statute to
criminalize blatant violations of federal tax law on the part of
churches and religious organizations, and the creation of a more
broad commission, council, or advisory committee, would likely be
very helpful in the current dilemma faced by the federal government.
This commission, council, or advisory committee would serve to
mitigate improper practices by certain religious groups that are
currently escaping monitor by any formal agency.
Admittedly, because such an alternative means of regulation
would weigh so heavily on a finding that first established “reasonable
belief” by the IRS, this alternative is in some ways a reversed
solution. Also, there is the concern that the application of formal
criminal charges would go to those violations of federal tax law,
rather than potential mismanagement practices or other areas in need
of reform for these religious entities. However, even this seemingly
reversed solution could serve as a preventive measure, by inducing
religious entities to seek membership in the commission, council, or
advisory committee, which would keep religious entities in line.
Moreover, the federal government’s paramount concern ought to be
in upholding the regulations promulgated by the IRS, rather than
overreaching into other areas of organizational management that do
not implicate federal tax compliance.
That is not to say that the created commission, council, or
advisory committee would not address management practices of

171

See supra note 131.
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religious organization members. Just as the ECFA and CAPRO
address other aspects of organizational management,172 rather than
solely financial practices, this commission, council, or advisory
committee would operate in a similar way.
Likewise, the
commission, council, or advisory committee would be operated under
a board of individuals belonging to many different respective faith
groups. Board members from diverse faith groups would serve as a
further incentive to seek out membership for those religious groups
and organizations that are marginalized.
VI. CONCLUSION
The federal government’s hands are currently tied. An issue
exists regarding churches and religious organizations that, in some
instances, have rather large financial implications.173 While there are
groups, like the ECFA and CAPRO, that have been created by the
religious community to help mitigate this issue and assuage concerns
about further abuses by those in the tax-exempt sector,174 these
groups are relatively young.175
Consequently, criticism or
identification of flaws in these two systems of oversight may be
valid.
However, it is often the case that through constructive criticism
and identification of flaws, a system is forced to evaluate its
weaknesses and implement reforms. This process of refinement
through trial and error, identification of flaws, and time is to be
expected and quite common. It should not come as a surprise then
that the ECFA and CAPRO are not flawless systems. Rather, the
expectation should be fortification through recognition of discovered
flaws.
Therefore, it is valid to suggest that the ECFA and CAPRO do
not operate seamlessly in mitigating concerns about the religious
community at their current stage. Due to the relatively short time
172
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that the ECFA and CAPRO have been in existence, there is still room
for great improvement regarding overseeing the management of
churches and religious organizations. The recognition of this reality
should not lead to the conclusion that the federal government move
into the sphere of governing these churches and religious
organizations.
Rather, recognition that improvements are necessary should
instead lead to the limits of the ECFA and CAPRO. At the point of
their limits, where deficiencies in their operation can be clearly
identified, reliance should then be directed to the proposed alternative
means of regulation to fill any existing gaps left by the Council and
Commission. The continued existence of the ECFA and CAPRO
serve as already established frameworks from which the proposed
alternative commission, council, or advisory committee can base
their foundation.
The proposed alternative would serve as a greater monitor on
churches and religious organizations. By promulgating a statute that
criminalized federal tax violations by churches and religious
organizations, the federal government would prompt organizations to
seek membership in the prescribed commission, council, or advisory
committee, to avoid being disturbed by the federal government. The
federal government would provide a further deterrent effect,
however, aside from churches’ and religious organizations’ obvious
desire to remain undisturbed by inquiry or examination by the IRS.
This idea of examination and even inquiry is a sensitive subject
for the religious community. While many organizations, businesses,
or individuals that face inquiry by the IRS may find the process
inconvenient or uncomfortable, such attention has weightier
implications for churches and religious organizations. Religious
entities must consider what inquiry or examination by the IRS will
imply regarding their reputation.
Reputation plays a large role in the religious community.
Churches and religious organizations rely, in large part, on their
reputation and the image that they present to their particular
community or congregation. This consciousness of reputation and
image is not only about a churches’ or religious organizations’
particular community, but extends to the general public as well. This
is true because many faith groups view the general public as potential
future members of their particular community.
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Considering this legitimate concern for reputation, regarding
churches and religious organizations, the proposed regulation would
likely incite them to pursue membership in the prescribed
commission, council, or advisory committee. The thought is that
membership will shield them from being disturbed by the IRS in the
first place. Moreover, in the event that inquiry or examination does
take place, the church or religious organization can rely on their
membership not only as an affirmative defense, but to clear any
threat of a blemish on their reputation. Although in most cases
membership would shield the religious entity from even the most
general inquiries, as it would be seen as a good faith effort to remain
in compliance with the dictates of its tax-exempt status.
In light of the persuasive effect that the promulgation of a statute
imposing criminal punishment on those committing fraudulent tax
practices would have on churches and religious organizations, the
effect on the religious community would likely be very positive.
Many churches and religious organizations already abide by the
proscriptions laid out by the IRS concerning exempt organizations,
by avoiding operations benefiting private interests, or using an
organization’s earnings for “the benefit of any private shareholder or
individual,” as well as avoiding an inappropriate amount of
involvement in political and legislative activities.176 The proposed
regulation would more effectively mitigate concerns about the
religious community by drawing in many of the churches and
religious organizations that are not members of the current Council or
Commission—those groups that currently operate completely
independent of oversight.
With the First Amendment, and ultimately the Constitution,
serving as a touchstone for our guidance, we can draw conclusions
about the intent of our Founding Fathers in relation to church and the
state. The intent of the Founding Fathers, memorialized in the First
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Exemption Requirement – 501(c)(3) Organizations, INTERNAL
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Amendment of our Constitution, was to maintain a clear divide
between the church and the state. We can ascertain that this was the
general consensus among those laying down the framework of this
country. This intentional distance placed between church and state
has served its purpose since the country’s establishment and
continues to serve that purpose today—to allow citizens the freedom
of unhindered religious practice.
History has indicated our nation’s unwillingness to part with this
sentiment, even amidst major societal changes since 1787. Although
the Founding Fathers were acutely aware of the risks imposed by
state and church commingling, due to their persisting difficulties with
the British imperial system, their wariness on the issue has informed
the resolve of our citizens since that time. The separation of church
and state, and the benefits afforded by the freedoms established in
our Constitution have been apparent.
Consequently, in light of recent tensions between the religious
community and the federal government, efforts have been made to
ease concerns about improprieties in the non-profit sector—
particularly the religious community. In response to recent criticism,
the religious community has exhibited a willingness to adhere to a
system of oversight. They have indicated this willingness by
collectively, across diverse faith groups, working to establish the
ECFA, as well as CAPRO.
These two groups were created in good faith, with the religious
community being candid about their desire to mitigate concerns
about their financial and management practices. ECFA and CAPRO
currently operate with the purpose of establishing transparency in the
religious community. They not only serve as a means to demonstrate
tax and management compliance to the federal government, but they
also serve to inform the general public, most importantly donors to
churches and religious organizations, that their support is going to a
reliable and incorrupt cause.
The government currently has the ability to scrutinize the
religious community, when a reason for such scrutiny can be
articulated. The IRS has retained the right to direct inquiry and
examination to religious groups engaging in suspicious practices, as
it has been indicated that the IRS can commence inquiries and
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examinations based on “reasonable belief.”177 Therefore, it cannot be
said that the federal government has no means of ensuring that a
church’s or religious organizations practices are in line with the
standards set forth by the Internal Revenue Code regarding the nonprofit sector.
However, with further pressure from the federal government and
members of the general public, the religious community has
recognized the possibility that a more strict system of oversight is
inevitable. This recognition being evident in their creation of
councils and commissions to mollify the uneasiness of the federal
government as well as the general public. In light of this, the
religious community has held fast to their confidence that such a
system will leave their First Amendment freedoms intact.
Churches, religious organizations, and the common citizen should
be able to place confidence in the freedoms afforded them by our
Constitution, and more specifically the First Amendment. However,
it is an understatement to say that such confidence would be shaken
by a decision, on the part of the federal government, to encroach
upon the highly sensitive religious practices of the citizens. Rather,
such a decision would cause citizens to wonder what other freedoms,
guaranteed them in our Constitution, are to also be withdrawn. For
the reasons articulated, the federal government should maintain its
current stance. The IRS should continue to allow churches and
religious organizations to exist unhindered. The alternative means of
regulation is a compromise that leaves citizens’ religious freedom
intact and the federal government free of entanglement. Therefore it
is the best possible outcome for both the federal government and the
religious community.
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